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L ASSIGNMENTS OF ERROR
A. The trial court erred in denving Ms. Ferguson’s motion o vacate the
deores of dissolution. OF 111,
B. The trial court erved in denying Ms. Ferguson’s motion for revision,
CP 1115
 Thednal comt sred in denying Ms. Ferguson™s motion for
reconsideration. P17
D The wial cowrt erred in denying Ms. Ferguson’s request for an awsrd of
attorney fees pursuant to RCW 26.00.140, CP 25, 36, 90-91,

L STATEMENT OF ISSUES

AL The trial court found that Mx. Ferguson had nut Bled her CR 80(b)(3}
motion W vacate the property divigion in the decrse of dissolution within a
reasonable time and dented her motion to vacate on that basis. Ihd the
Arial court err in Hmiting the e within which 8 TR 60(b)(3) motion to
vacate 8 void judgaient may bebronght? Yes
B. The trial cowrt held that it deciston whether to vacate a vord decren of
dissolution pursuant to CR-AMBXS) was discretionaey and declined o
axercise that diseretion and vacate the property division. Did the tnial
court err by not finding that it had a nondiscretionary duty to vacate the

property awand in the deeres of dissolution if that decree 18 void? Yes,



. The trial court never reached the guestion as to whether the property
division o the decree of dissolution was void beeavse it pranted relief
“different in kind fom or excesd in amount that praved for in the demand
for judgment” inviolation of CR 34(¢) and the Due Process Clause.
Shounld this Count find that the property division i the decres of
diszolution is void and vacate it on that basis? Yes
1. The trial court declined to consider the parties” financial civcunstances
and rule on Ms. Ferguson's motion for an award of attorney foes based on
need and ability to pay pursuant o RCW 26.09.140. Did the trial coutt
abuse its discrstion dn not awarding attomey feésto Mg, Farguson? Yes
E. Should this Court award attorney fees to Ms. Ferguson for prosecuting
this sppeal pursesnt to ROW 26.09.1407 Yes.
HI STATEMENT OF FACTS

Pamels Ferguson and Dr. Richard Ferguson were married on
November 23, 1992 and have two children together: William, now 19,
and Alex, pow U7, TP 31 Dy Ferguson owns and operates o dental
practice, and Ms, Ferguson stayed home for much of the marviage 1o raise
the children, occasionally helping out with the dental practice, TP 31-32,

Unable fo continue with the long-standing pattern of abuse she
suffered from Dr. Ferguson, i June 2004 Ms. Ferguson left the marital

residence. OF 32, On August 10, 2004, Dr. Ferguson filed a petition for
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dissolution of miarriage (the “Petition™), CP 1-5. I his petition, Dr.
Ferguson requested relief as follows:
1.8 PROPERTY.

parties.. The court should make & fair and equitable
division of all the property.

The division of the property shonld be determined
by the court at a later date.

1.9 DEBTS AND LIABILITIES
The parties have debts.and Habilivies: The vourt
should make a fuir and equatable division of all
debts and Habilities.

The division of debts and Habilities should be
determined by the court at g latey date. CP2-3,

The Petition and related tnitial pleadings were properly served on Ms,
Ferguson on August 11, 2004, CP 61, Ms. Ferguson neither appesved nior
respordied, and an order of default was entered on Septeraber 1, 2004 and
miatled to heron September 3, 2004, CF 61, On Qctober 1, 2004, & final
parenting plan was sitered by defacl aud, on Ouiober 5, 2004, 3 copy of
that paranting plan was mailed to Mg, Ferguson. CP 6L

On December 14, 2004, Dr. Fergusonand his stiormey appesred
betore Conunissioner Pro Ten: Donald Powell of the irial court for

presentation and entry of findings of fact/canclusions of law and a decres



of dissohution. RP 12/14/04 st 11 Me F erguion recetvad vo notice of the
hearing and recelved no notice of the property division other than as set
Forthin the Petition, quoted above. Dr. Ferguson testified as follows
regarding the property and debis of the parties:

83 And you have presented to the Count a distmbution
of properly and debt. Is the distribution fair and squiteble?

A Yex itis, RP 124404 avsd,
No further evidence was offered 1o the mial court regarding the
identification of the parties’ assets or debts, the separgie or community
natire of the parties” assets or debts, the value of the parthes” assais or
debis, or the parties” income sad financial ciroumstances. ¢l

Prey Temn Commissioner Powell then enteved Dr. Ferguson’s
proposed Findings of FaolConchusions of Law (the “Findings™) and
Decrge of Rissolation (the "Decree”), RPIZA4M a1 4, CP 7340 Inus
Fiadings, the trial court then set forth a detailed Hist of assets and debts and
found that most of the parties” assets were Dr. Ferguson’s separate
pooperty, CF 829, 12415, The marital community was found fo have no
interest in Dr. Ferguson’s dentad practice. CP 12218 {a copy of tus
portion of the Findings is attached hercto as Appeadix 1 for the Count's

5,

case of reforonce).

! inittally, it sppeared that D Forgusor did met sppear at fhe “s ihwr&ing, beeause the
teial o' dui\ 2 ntes wudicatéd thatordy D Perpuson®s counsel wvas prossn, OF 6.



The Decres awarded substantially all of the property to Dy
Fergusen, inchiding the waterfront Gig Harbor family residence,” five
other parcels of real estate, his dental praciice, an Alfa Romeo sports can, 8
Ford pickup, all retivement accounts, and all other property wm D,
Ferpuson's possession {including all contents of the family home), CPR 18,
accounts i her name and cortain other monor agsety, OP 18,23,

Frim the time Mg Ferguson was served with the Petition uatil
2011, Dr. Ferguson repeatedly asswred My, Ferguson that he would not.
and had not pursued the dissolution,” CP 32-33, 85-87, 1n December
2004, Ms, Ferguson moved back into the family residence and resumed
her role g3 wife and mother, TP 32-33, 4548, 87, The parbies continued
to hold themselves out #s married until; in November 2011, Dr. Ferguson

filed an unlawful desainer action against Ms, Ferguson,” OP 50-39, 87,

* The. Drerge does notindicsts that the parties’ residence was a watervont howne fn Gig
Farbor, Thiy fact s 3ot forth 0 the record af OF 33,

*The propetty Hetingand division in the Decree was Identical to that found in the
Findings, set forth for the Court’s vaee of reforance as Appendix L

¢ Sometinee 5o 2008, Ms. Ferguson dissoverad thar the parties” marizge hadin S besn
dissobved w3004,

¥ Ma. Ferguson provided multiple lems of documentary evidencs to the trial soust
supporting hor contention that the parties had held theoselves out as roxoied afer
Decomber 2004, including the fact-that D, Perguson-continued to he coversd ondls,
Ferguson™s health insurance through her enmploper (CP 3T, 42

. utitty bills continued 1o
hv iss veedd m thmn imnﬂv ({ P %; l‘m&‘r chm\,ﬂ m&mmm t\) \uwi mm, m mm d\i(xrﬂ'&'@&‘

mas* é ‘ca ti;eu Ilie’fidb { CP 40},



The day before she left Gig Harbor to bury hermother in Chicago, Ms.
Ferguson was served with Dir, Ferguson™s unlawiul detainer and was later
removed from what she believed ways the fanuly home.® CF 50-59, 87,

Ms, Ferguson filed her motion to vacste the Decres on December
16, 2011 CP 25, The wial cowrt commissioner tnitially expressed
concern over the fact that the Findings snd Decrer did not include
somplets information as to the values of the assets betng dwvided:

-attoroeys get all ruffled up when 1 bring it up to them,

but, you know, things T like tosee dn final decrees are, you

knoswy, actual estimated or ab least iy market valuevr

approximate sshimated value of assets so that | know {ean

ascertain whather Lhave got fair and equitable distribution.

1t's always trogblesome when they say, “Oh, just divide

thisup”™ Tdon't know if L am giving 2 million to one party

and 5 -cents Yo another. RPEI/12 a1 24,
The compuissioner then sunurarily denied the CRH0DNF) mntion to
vacate without further explanation. RP U2 a0 25,

M. Fergusen moved 1o revige the trial cowrt conymissioner's ordes,
linsiting the scope of her revision motion to the dental of her CR 60¢(b)X 3}

motion to vacate the property division ja the Deores as a void judgment

TP 80-91, The trial court derned the motion on three grotnds. First the

¥ Thisappenl relateconlyviee My Baopuson’s rogprest ihat thetrisl coust vasste the Decree
an 2 vold ddgment pursuant to CR 6003 Ms. Ferguson originally sought vacation of
the fiaal proenting plan and Deerse pursuant 1o CR 04 based onchee alfogation of
fraud amd pursuant to CR80(RTE), but ber motion was demled, {n part dueto the delay
of pyer thres vears in seeking relieh. R L0002 o 34-25. Ms: Porgusonisnot secling
roviow ofthis portion of the trial coiut’s crder.




trisl court held that OR 60(b) s requirement that “{tthe motion shall he
‘made within a reasonable time™ was not et by Ms, Fergosons three year
deday in filing for relicl

Kz always besn my understanding, quite frankly, that CR

H0(b) motions, otherthan 1, 2 00 3 had o be brought within

a reasonable period of time] and, quite frankly, on s fhee,

this motion was not brought in a reasonable time.. . 8a

under the plain reading of the court yuly; Fwould deny the

Sectnd, the tusl court found no requirenent in RUW 26.09.020
that assets and debts be listed with specificity in the Petition, and found
that the {rial court was inno position at & hearing on-a motion o vacate v
make a determinstion as 1 whether the property division was fairand
equitable, RP 2724712 at 1819

Finally, the trial court concluded fromm its reading of Mirrigge o
Lesfie” that vacating a void judgment was discretionary. RP 22412t
19-20. Beeause it could not determine whether the property division was
faur and equitable; the gl cowrt declined o axercise that discretion;

The other thing that 'aould say is that the Marriage of

Leslie case, the provision that T iust read, and Civil Rulg 60

ax it still exists says that, "The Cowt may relicve s party

from a final judgment for the following reasons: The

Judgment is voud” It doesn't say the Conrt mitst or shall

relieve & party,,..Se this Count chooses ot o exercise is
disergtion and relieve the parties of the fingl judgment on

T Marriage of Lestis, 112 W 2d 612, 772 P24 1013 (198,



that basis without making a determunation of whether 6r not
the distribution is just and equitable. id

Ms. Ferguson puwved for reconsideration pugsuant to CR 3%a)(T)
and CR 38(a)9). CP 92-97. Ms. Ferguson argued that the trial cowt's
characterization of the decision whether fo vacate a void fudgment
pursnant to CR 80{(bXN ) as discretionary was contrary to faw, CF 8495,
She further renewed her argument that the Decree granted relief bevond
that requested in the Pelition,. CP 85-97. The trial cotnt denied the niotion
for reconsideration, clarifying that it had not reached the issue of whether
the Decree was vold berause it could not determiine whether the property
division in the Deoree was fair and equitable:

Toever reached the desue that the fudgment was void

hecause you asked mie to make that raling on the basis that

the pelitton and the Hnal decres did not match.

The petition roquested a fair and equitable distmbution of

the property. The property was distributed, Tsaid 1

helieve, T was not in o position to determine if that was faiy

and equitable or not fatr and equitabde, absedt the taking of

testimony from all parties concerned. So Tomild not, asa

matter of law, declare that the judgment was voad, And 1

did not declare that the judgment was void. RP 31642 at

1213,

The trial count further reiterated its sartior ruling that 2 court’s decision to

vacate 8 void judement pursoant to CR 60(bX(31 is discretionary under the

language of OR 60



S you don't need to get to the Issue o, is it discretionary

ar 13 1t not discretionary, but Ldo believe I went bevond

that and said that even iF 1t was void, the nule, itself, makes

it diseretionary because the rule says, under CR 60(h), “On

motion and upon such terms as anyjust the Cowrbmay

refteve a panty or lus logal representative front v final

Judement onder or proceeding for the following reasons:

Resson No. 5, the judgment 1 void.” The rule itself uses

the word “muy.”™ 1 have abways andersiood “may™ o mean

discretion. That was my ruling. That sy ruling,. Your

motion for reconsideration 1s dented. RP 34612 a0 13,

Ms. Ferguson timely filed her Notice of Appeal and asks
this Court to vacate the property division in'the Decree as void and
to award her sitorney feex purstant to ROW 26,090,140, CP 107,

IV. ARGUMENT

A BSTANDARD OF REVIEW

1. Vacating the Property Division Set Forth in the Decree. The
trial court has mo discretion in vonsidering requests made parsuant to CR
SO(bI Y, and appellate review of such decisions is de novo, Seont v,
Goldman, 82 Wi App. 1,6, 917 P24 131, vev. desied, 130 Wa.2d 1004
{1996}

2. Award of Attorney Fees: A trial cowet’s consideration of a
request for attomney fees made pursuant to ROW 26.09.140 18 reviewed for

abuse of diseretion. Morriage of Greenlee, 55 Wa App. 703, 717, 829 P.2d

120 vey, dewged, 120 W 2d 1002 {1992).



B, THE TRIAL COURT ERRED BY NOT VACATING THE
PROPERTY DIVISION SET FORTH IN THE DECREE,

1. CR 88(b)'s Requirement That Motions to Vacate be Brought
Within 8 “Reasonable Time™ Way Satisfisd.

The triad court ruled that Ms. Ferguson’s CR 60(hi(3) motion o
vacate was not made within 3 regsonable time snd theretore should be
dented, RF 22412 a0 16-17. My Fergusow agrees with the thial eount’s
reading of CR 60(b) in that the rule requires that all motions brought
pursuant to that rule be filed within a reasonable time, However, in the
case of void judgments, 8 “reasonable time™ means any timer “fmlotions
1o vacate wnder CR60(h (S} may be brought af any tiwe after entry of

judgment.” Marriage of Markowski, 50 Wa App. 633, 638, 749 P2d 754
{1988} (citations omitted); see alse Marvriage of Hardt, 3% Wa App. 493,
496, 693 P.2d 1386 (1985 )(Hve vears clapsed betwesn eatry of void
deeres of dissolution and Blng of wotion); Brenner v. Port of Bellingham,
53 Wa. App. 182, 763 P2d 1333 (19816 veuss)., This aspent of the
Markowski coan's decision has bean cited with approval by the
Washington Supreme Cowrt in Marrioge of Lestie, 117 Wn2d §12, 618,
772 R.24 1013 (1988), Accondingly. the toal conrt’s dental of Ms.
Ferguson™s motion v vacate on the bagiy that it was untimely was in goror

and should be reversed.

s,
fowocd
o



2. The Trial Court Did Mot Have Drseretion to Decline to Vacate
The Property Division Sct Forth in The Decree if it Wag Void,

The wial court held that, wnder Marrigee of Leslic and CR 60(b),
the decision whether to vacate a void judgment was discretionary. RP
2024712 at 19-30, At the hearing on Ms, Ferguson's motion for
reconsideration, the trial coust clarified ity previous decision to indicats
that OR 60(b), not Lesfle, granted the tral cowrt discretion a8 to whether to
vacatea void judgment. RE 3672 at 13, The trial cont dechined to
exercise Us discration and vacate the Decrse. Id Ms. Ferguson
respectfally submits that this portion of the trisl court’s holding was
contrary to well-established case Jaw and should be reversed.

In Seort v Goldmen, a default judpment was eutered by the trial
court against a defendant fn 1989, Scont v. Goldman, 82 Wno App. 1.4,
917 P24 131, rev. denied, 130 Wn2d 1004 (1996}, In 1994, the
defendant successfully moved to vecate the judgment as void, #d. This
Coort affirmed the triad coon’s vacation of the judgment, noting: “Courts
havea mandatory duty to vacate veid fudgments” 82 Wa, App, sl 6
{citing Bresery. Pare of Bellinghant 53 Wn. App. 182, 188, 765 P.2d
1333 (1989 emphasis added)).

In Bromner, the trial court entered judgment by defands againsta

defendant in 1969, 53'Wn. App. at 184, Sixteen vears lnter, in 1985, the

i



defendant moved to vacate the idpment as void, and the trial court denied
the motion. 53 Wi App, at 185, Division I of this Court reversed the trial
conrt, holding as follows:

A defadt mdgment enteced withourt valid service is void
st may be vacated when the want of jurisdiction is
established, regavdlessof the passage of time. {citation
omitted); Marrioge of Morkewski, 50 Wn. App. 633, 635
749 P.2d 754 (1988 motions 1o vacate pader CR 605}
are nod harred by the Yressonable time” or the Loyear
requirement of OR 60{h), hut may be brought at any time
after entry of the judgment), Conrgy have ¢
nondiscretionary duty to vacote void fudgments.
Markowski, 50 W, App. 8t 633, Conseguently, the
Judgment of the lower court is reversed, and the cause i
remanded with directions to the tnsl court o vacate the
1969 judgreent of condemnation. Bresmer, 33 Wil App. &t
188 (omphasis added}.

2

Accordingly, the prevnise underlying the tnal cowt's deaaad of Ms.

Ferpuson's motien for revisiou and the underlying motion i vacate—

contrary 1o well-establizhed case law. For this reason, the Court should
reverse this aspect of the tal court’s decision.

3. The Property Division Set Forth in the Decres Was Void and
Therefore Should be YVacated.

Contrary to Dy, Ferguson’s argurments and the trial cowt’s holding,
the Court musst vacate the property division tn the Deeree if it i void. Ms

Ferguson respectfully submits that the property division is indeed void.



Default judgments may not provide relief “different in kind from
orexceed in seount thet praved forin the deand for judgment” OR
54{c). “Ta the extent a default judgment excends relief requested @ the
complaint, that poartion of the judgmeent ts void™ Marringe of Leslie, 112
Win2d at 618 {citations omitted).

D, Ferguson bas argued that the Decree granted no relief not
requested in the Petition, and his position was suceinctly stated by his
counsel as follows:

First of all, 1'd like to point out in the petition, the relief
reguested from the Courtiis to divade the properties and
marriage. And that’s exactly what the decree did. RP
OL2128012

What the respondent is saving is that my client, the
petitioner, was reguired to speeifically set fonth in his
petition hus proposed divisicn of debts and divisionof
property before he could go and get a defaudt fudgment -
that's the petition here = and if be dida', then any litigant
van't go forwerd and geta defralt judgmient unless they
speciiically set forth theiy proposed division of property
andd Habilities, and that's not the law,

The petition in this cass dossnt roquest that the Count fanly

states, a8 far as relief requested, enter a decres of
dissotution aud divide properties and Hahilities. Thar's all
the demand - the petition reguested 1 this vaxe, and that's
exactly what the Court did, Tt entered a decree of
dissolution and it divided propertics and liabilines. RP
2242 401243

S
RS2



Under Dr. Ferguson's approach, thereis no division of assets in a defadt
decree of dissolution that could be held as void under Leclie, as longas the
petitioner usad the standard “short forn™ language o the mandatory form
for a petition for dissolution of marriage.” Even the hypothetical §2
mithon o ong spouse, 80 ceonts to thaother spouse asset distribution
referred 10 by the trial court connnissioner could not be vacated as void
ungder Dr, Ferguson's proposed sualytical framework.

In 2001, this Courn established the standard © be applied by the
frial court in determining whether the Decree granted relief ditferent from
that requested in the petitionm “whether the defondant has “suffictent
HOHGE o fmake an intelligent decision 1o appear or defatlt.”” Marsiage of
Jeknson, 107 Wa. App. 500, 504, 27 P.3d 634 (2001 Hguoting Comner v

Eniversal Unl, 105 Wndd 168, 172, 712 P.2d 549 (1986)).

Here, the ondy notice Ms. Fergusowgver received of the requested
property and debt division way thatit be farly and eguitably divided, as
stated o the Petittion. €F 2. Dr. Ferguson’s Petition made no speeific
eguests with respect o the division of the parties” assets and debis, nor
did 1 characterize any assets as community or sepamste. CP 223, Inshamp

contrast, the Deoreeawarded nearly all of the property tov Dr. Ferguson,

BN Wepancan s SHesaiiong : ccrsats Tarretied sot Farth i v bos 1R and 10 sre

Br. Fergoson's sllegations and rogoests for relief sot forth tn pavageaphs 18 and 1% are
the "short form” option set forth in Washington State Court mandatory form WPF DR
SLU08,

14



inchuding the parties’ Gig Harbor waterfront residence, five other parcels
of regl property, Dr. Ferguson's dental practice, all bank and retivement
accounts, an Alfa Romeo sports car and a pickup tiek, CF 18, 22-24.

Ms, Ferguson was awarded ondy 3 1992 Dodge Carsvan, $1,392.13 cash

)

and certain other punor assets. CF 18,23 Bemg aotified that the

Iy

property and debt from the marviage would be faidy and squitably divided
did not equip Ms. Ferguson to intelligently decide whether to accept the
extremely one-sided property division awarded by defasli o Dr. Fergoson.

The trial court made g point of poting that # was not in a8 position
to determiine whether the asset division inthe Decree was fairand
squitable dn a metion hearing, 8s such a detormination would require an
evidentiary hearing, RP 22412 a1 19 RP XMI6/12 at 13, Ms. Forguson
agrees, Similarly, the Pro Tem Court Compissioner who eniered the
Degree by defordt way not In a positive te piake thal same determination,
as the only evidence in the record regarding the property division was Dr.
Ferguson s three words of testimony quoted above, Hthe trial court could
not determine whether the asset division was fair and equitable, how could
Ms. Ferguson have had “sufficient notice 1o make an intelligent decision
to appear or defaall” when she received no notics oF the actual assel

division proposed by Dr. Ferguson? The answer is that she could not, and

Hy



therefore Dr. Ferguson fatled to satisfy the standard set forth by this Court
i Marriage of Johnson,

Dr. Ferguson argued below that Ms. Ferguson bore the burden of
proving that the asset division i the Decree was not fair and squiiable,
CP 63, Ms. Ferguson respectfully submits that itis the petitioning party
who bears the busden of establishing that @ proposed asset division
awarded by defonltis falr and equitable when the respondent recetves no
notive of the actual propesed division, ROW 20.09.080 provides that “the
court shell. . make such disposition of the property and the Habilities of
the parties, euthér conunulty or sepatite, ss shall appear just and
equitable after considering alf relevant factors. *{eraphasis added), Here,
the Pro Tem Comuissionsy could not have considered all factors relovant
{o the property division because the endy information in the recerd before
the Court at that tmie was Dr. Ferguson's testimony that he belioved the
asset division was fair and squitable.

At the tinse the Decree was entered on Decentber 14, 2004, then-
effictive PCLSPR 94 .04{a}(3} respured the petitioner to sither personally
appear for entry of final orders of provide the Court with declarations
under penaity of perjury attesting o the thuth and gccuracy of the proposed

findings and declaring that the petitioner {8 not seeking relief heyond that

16



“specifically reguested” i the petition.” Because Dr. Ferguson personally
appearsd snd testified at the December 14, 2004 hearing, he was not
required to declare under penalty of proury regarding the securacy of the
detatled listing of assets and debits in the Fiaditgs orto rounfirm that he
was asking for nothing not “spetifivally requested™ in the petition, Dr.
Ferguson instead chose to appear persenally at the final hearing, but he
failed to present the gvidence that the trial courl negded o make the
findings set forthiin the Findings orto detenmine the fairness and equity of
the property division in the Decree.

At & mininmrn, the trial court should have required testimony ©
establish the community or separate natwee of the assets being divided, the
approximate value of those asseix (including the balances in the retirement
and other Bnsncislaccounts), and the income and Buancial cirounstances
of each party. Once the trial coott received such information into the
record, 1 could then make a ressoned deciston as o whether D
Ferguson's proposed asset division was falr and equitable, or whether an
evidentiary hearing pursuant to CR 35632} would be in order,

Alternatively, of cousss, Dr. Farguson could simply have amended his

@ . Sy . S Ey I
" This requirermet iy yubstantialiy the same a8 st Torth in currend POLEPR 9404031
Substantially dimilar provicions have boerin the Pigrce County focal rodes siaoe the
ameniinsniywhich Sossnie effective September 1, 1995,

o
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Paution pursuant to OR H{a}, providing Ms. Perguson with notice of the
actual proposed division of the fruils of this marriage.

Fundamentally, all litigants are entitied to due process, and due
pracess requires reasonsble notice of peading proceedingsy, the relief being
requested, and an opportunity to be heard. More than sixty years ago, the
United States Sug)mrxag Court made this concept clean

Many controversies have raged about the oryptic and
ahstract words of the Due Provess Clause but there can be
po doubt that at a minimum they requirs thet deprivation of
fife, liberty or propaety by adjudication be preceded by
“notice and opportanity for Bearing appropriate to the nature
of the cass, ... This is defined by our holding that “The
fundamiental requisite of due process of faw is the
opporiinity to be heard.™ The right to beheard has Hitle
reality or worth unless one iv informed that the matter is
pending end can choose for himself whether fo appear or
default, acquiesce or contest. Mullane v, Cenpral Hanover
Bank & Drust Co, 339 UK 306, 31314 (1030 guoting
Grannis v, Ordean. 234 US, 'NS. 394 (1914 emphasis
added); see alvo State v Balph Williams® North West
Chrvsler Blymauth, ine., 87 Wi 2d 327,335, ‘:§3 P2d 442
{ IQ"ﬁs apnea! dis V?‘IISM‘{X" 430 U8, 832 {1977

OR S4¢cY s proseription aganst defanlt judgments granting relief
“different in kind from or exesed{ing] in amount that prayed for in the
demand for fudgment” is based on the fandamental principle sot forth by
the Mullane Coun. Here, Ms. Ferguson’s due process rights were vinlated
by Dr. Ferpuson's brazen atterapt t claim for himself substantially all of

the financial resowrces gonerated by this marriags of almost twelve years,
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For nemdy eight years now, he has seccoeded in that effort. Ms. Ferguson
respectiully requests that this Court reverse the trial conet’s srrors snd
restore her due process rights,

C.THE TRIAL COURYT ABUSED ITS DIBCRETION INNOTY
AWARDING ATTORNEY FEES TO MS. FERGUSON, AND THIS
COURT SHOULD AWARD ATTORNEY FEES TO M&.
FERGUSON FOR THIS APFEAL,

The triad cowt had discretion o award atiorsgy fees on the basis pf
nged and ability o pay in its ruling on Ms, Ferguson's motion to vacate
under CR 80(b3. ROW 26.00.140; Mewriage of Moody, 137 Wn 24 979,
Q94,976 P.2d 1240 {19991 The tosl cowt abuses its discretion if it fatls to
follow statutory standards or uses criteris other than those set forth inthe
statute. Custody of Halls, 126 Wa. App. 599, 606, 109 P33 15{2005).
Ms. Ferguson’s financial declaration and paystabs showed that her income
was $2,619 permanth. OP 121, 161" Dr. Ferguson’s financial
declaration and 2010 tax return showed that Jus income was $12,785 per
wonth, but he did not file any information regarding his current income.
OF 164, 46979, The trial court considered note of the foancial
circumstances of gither party and, indeed, never specifically addressed Ms.

Ferguson’s request for atiorney fees based on the need and ability to pay

T On Augast§, "i‘si b8 Mx h,rgunm fhed her Supphomenisl Destpnation.of Clerk's
Pupers with the trig] oo Cowrt, Referencento OF 1200179 herein are to the
pags numbeis el mrth as proposed page nuinbers fn that Supplementsl Designation of
Clerk s Papers. '




oriteria set forth in ROW 26.09. 1400 Accordingly, the trial court abused #ts
discrelion innot awarding Ma. Ferguson her atiprey fees and should be
reversed:

Ms. Ferguson also petitions this Court for her altorney fees and
costs for bringing this appeal purspant o RCW 26.09.140 (on the basis of
her need and Dr. Ferguson’s ability to pay). This Court has discretion to
award atiorney fees after considering the relative resourges of the parties
wind the merits of the appeal. ROW 26.09.14Q; Marringe of Leshie, 90 Wh,
App at 807, Mz Ferguson will comply with RAF 18.1{c)

V. CONCLUSION

At the hearing on Ms. Forguson's motion for revision snd sgain at
the hesring on the motion for recodsideration, the tnial court made clear
that it could not evaluate whether the property division was faic and
squitable based o the record before 18 At the enitical tine during which
she had to decide whether to respond to the Petition, neither could Ms.
Ferguson. Unlike the tal cowt, Ms, Ferguson did not have notice of the

coatenis of the Degree. Consequently, the Decree granted reliet different



friom that requested in the Petition under the test set forth in Marriage of
Johnson, Therefore, the Devree ts void. Under Marriage of LesHe, this
Court should reverse the tnial court and vacate the property awand in the

Phacree.

_ ol
Respectfilly submoitted this “‘7‘}‘ day of August, 2012,

Mapison Law FirM, BLLO
Attorneys for Appeliant
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IN RE THE MARRIAGE OF;
RICHARD B, FERGUSON AND PAMELA M. FERGUSON

PIERCE COUNTY CAUSE NO. 04-3-02848-0
EXHIBIT "AY

L
The parties have real or personal community property as set forth below:

1. Real Property located at 1304 ~ 18" Strest Ct. NW, Gig Harbor, Washington
898335 valued at approximately 5500,000.00. Parcsi No. 4000380070

2. 2002 Ford Pickup
3. 1891 Alpha Romeo
4. 18892 Dodge Caravan
3
Separate propery of the Parfies
1. Hushand's Dental Practice "Wrright Park Dental Clinic” and all assets and
debis incident thereto
2. Husband's separate real proparty:
3) 820 6™ Ave, parcel number 2008170020
b} 1038 Bouth Ferry Strest. parcel numbear 8405000270
£} BO7 South State Street, parcel number 3078000210
d) 2108 South 8" Street, parce! number 3075000200
e} 2208 South 8 Street, parce! numbers $330100020 - 5390100040
3. Husband's Key Bank Accounts
4. Husband's Wells Fargo Bank Accounts
8. Property Husband acquited alter date of separation

MeCarthy Causseaux &

Rourke, P.8., Inc.

802 South Tenth Streg

ExXHBITA - PAse T or 4 Tacoma, Washinglon 8840
WS CLIENTS Wrguson Bxiisit A tos Telephone: {353} 272-2208
Faosimile: {353) 272-8439
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&. Wife's Columbia Bank Accounts

7. Wite's lease purchase agreament acquired after date of separation
Hi.

The following separale community, real and personal property should be

awarded 1o the Petitionar/Husband, RICHARD B. FERGUSON:

1. Resal propernty as follows:
a) 820 6" Ave, parce! number 2008170020
b} 1035 South Ferry Street, parcsl number 8405000270
¢} BOY South State Strest, parcel number 3075000210
d) 2108 South 8™ Strest, parcel number 3075000200
&) 2208 South 8% Strest, parcel numbers 5380100020 ~ 5390100040
) 1304 18™ Street, parcel number 4000380070
2. Husband's Dental Practice, "Wright Park Dental Clinig” and all debt and
assets incident thereto
3. 2002 Ford Pickup
4. 15981 Alpha Romeo
Si Bank accounts in his name:
a. All Key Bank Acocounts
b, All Walls Fargo Actounts

8. Clothing, jewelry and other personal effects in his possession.
7. Home furnishings in his possession.
8. Anyand all pension and retirement benelils in his name.
9. Any and all property acquired by him after date of separation.
MoeCarthy Causseaux &
Rourke, P.8,, Inc.
202 Suiith Tenth Slreet
EXHIBITA ~ PAGE 2 oF 4 Tacoma, Washington 8840
WalesstCLIENTS BemusoniExhibit Adoc Telephone {283y 272-22

Facsimile: (2583} 2?2—8439@
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V.
| The following separate, community, real and personal property is awarded to the
Respondent/Wife, PAMELA M. FERGUSON:

i

. Bank and retiremant pensioh accournts solely in her name:

2. 1982 Dodge Caravan {which husband paid $1,000.00 to release from
storage)

3. Home furnishings in her possession.

4. Clothing, jewelry and other personal effects in her possession.

5. Wife's lease purchase agreement acquired after date of separation and any
interast therein

8. Anyand all property acguired by her sfier the date of separation
7. $1.,382.13 cash taken from children's Key DinoSaver's Accounts
V.
The following deblis awarded to the Petitioner/Husband, RICHARD B.
FERGUSOM:
1. Husband's attorney's fees;
2. Morlgagss
a) Wells Fargo $400,00.00
b} Wells Fargo $185,000.00

3. Debtto husband's mother of approximately $37.000.00
4. 2002 IRS Taxes of $4,480.87
5. MBNA Credit Card {Account ending 1091)
6. 2003 IRS Taxes of $11.000.00
7. Key Bank Credit Card of approximately $2,000.00
MeCarthy Caussesux &
Rourke, B.S,, Inc
802 South Tenth Stree
ExvmT A ~Pacg Jord Tacoma, Washington 88403
:W;um‘@{.iﬁm‘sx%masmﬁéxhi&& Sdoe Telephone; (353} 272.220

Facstmile: {253} 272-643
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8. Any and gl liabilities incurred by him sfter the date of the parties’ separation,

Vi

The following debt is awarded fo the Respondent/Wife, PAMELA M.

FERGUSON:
1. Citibank Credit Card {(Acct. Ending 1558)

2. Any and all Habilities incurred by her afler the date of the parties’ separation.

EXHmiTA ~Pagedor g
WlesnCLIENTS Wargusoniixhibit A ot
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MoeCarthy Causseaux §
Rourke, P.S,, Inc.

{02 South Tenth Stree

Tapoma, Washington 88402
Telephone: {25831 272-220
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